
No. 1230

I>r THE

5lmt^b ^UUb Qltrrutt Qlnurt nf Ap^i^ala

FOR THE NINTH CIRCUIT

BOWMAN H. McCALLA.
Rear Admiral United States Navy Yard and
Commandant at Mare Island Navy Yard and

JAMES E. MAHONEY,
Lieutenant'Colonel United States Marine Corps,

Commanding Marine Barracks, Mare Island

Navy Yard, California,

Appellants,

vs.

EDWARD LAURENT FACER,
Appellee.

Brief of Appell
e^

T, |. CKOWLEY,
Attorney for Appellee.

OWEN H. SMYTH PRINT .T^i^^^^> 51 1 SACRAMENTO ST.

NCV -4





IN THE
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FOR THE NINTH CIRCUIT.
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ant-Colonel United States Marine

Corps, Commanding Marine Barracks,

Mare Island Navy Yard, California,

AppeUantSji

vs.

EDWARD LAURENT FACER,
Appellee, i

Brief of Appellee.

Counsel for appellants in their brief say: "We contend

that the qualifications for enlistment in the United States

Marine Corps are fixed by the statutes of the United

States; that any person may be legally enlisted who pos-

sesses these qualifications," no reference being made to

the sections of the statutes upon which the contention is

based. Instead, however, we are told that "this point

has been squarely decided in the case of Thomas vs.

Winne."



Briefly stated, the decision in that case is substantially

found in the following excerpt from the opinion:

"We find the will of the legislature as expressed in the

three sections of the Revised Statutes and the Act of

March 3, 1899, to be that no minor under the age of 14

years shall be enlisted in the naval service; that boys

between the ages of 14 and 18 years may, with the con-

sent of their parents or guardians, be enlisted, and with-

out such consent may not be enlisted; that other persons

may be enlisted to serve in the Navy, and that all enlist-

ments shall be for a period of four years."

The three sections alluded to (1418, 1419, 1420) have,

reference solely to enli,teting jn the Nary, the section

(1418) reading: "Boys between the ages of fourteen and

eighteen years may be enlisted to serve in the Navy,"

etc., not in the Marine Corps.

Enlistment in the Navy is not the same as enlistment

in the Marine Corps, and the legislation affecting it is

as separate and distinct as that pertaining to the Army

and Navy. Many of the provisions relating to the Army

are made applicable to the Marine Corps; as article 78

of section 1342: "Officers of the Marine Corps detached

for service with the Army by order of the President may

be associated with officers of the Regular Army on courts-

martial for the trial of offenders belonging to the Regu-

lar Army or to forces of the Marine Corps," etc.

"Sec. 1603. The officers of the Marine Corps shall be

in relations to rank on the same footing as officers of

similar grades in the Army."



"Sec, 1604. Commissions by brevet may be conferred

upon commissioned oflQcers of the Marine Corps in the

same cases, upon the same conditions and in the same

manner as are or may be provided by law for officers of

the Army."

"See. 1609. The officers and enlisted men of the Ma-

rine Corps shall take the same oaths respectively which

are provided by law for the officers and enlisted men of

the Army."

Sec. 1612 provides for pay of officers and men uxK)n

re-enlisting; "as are or may be provided by or in pursu-

ance of law for the officers and enlisted men of like grades

in the infantry of the Army."

There is nothing in the chapter (nine) of the Revised

Statutes relating to the Marine Corps that says a minor

can be enlisted without the consent of parent or guardian,

and there is nothing in that chapter that makes sections

1418, 1419, and 1420 applicable to the Marine Corps.

As is said in Ex parte Brown, 4 Fed. Cases, 1972:

"Upon a review of all the acts of Congress respecting

the enlistment of recruits, there seems to have been no

special provision for the enlistment of marines. It seems

to have been taken for granted that they would be en-

listed in the same manner as recruits for the Army are

enlisted; and by the Act of March 3, 1815 (3 Stats. 224),

which is the last upon the subject, they are to be enlisted

in the manner and under the limitations contained in

the act of March 16, 1802 (2 Stats. 132), which by impli-

cation seems to admit that minors may be enlisted with

the consent of their parents, guardians or masters."
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In re Shugrue, 3 Mackey Reps. 324, decides that "sec-

tions 1418 and 1419 of the Revised Statutes of the United

States do not apply to enlistments in the Marine Corps.

A person under 21 years of age cannot be enlisted in the

Marine Corps without the consent of his parent or guar-

dian, where such parent retains his right to control."

"By the common law of Massachusetts a minor has not

the legal capacity to make a contract of enlistment in the

Marine Corps. A minor over 18 and under 21 years of

age cannot be lawfully enlisted in the Marine Corps with-

out the consent of his parents. Such a contract may be

avoided by the minor himself as well as by the parent, or

the United States."

In re McNulty, (2 Lowell, 170) 10 Fed. Cases, 8917.

It nmy be urged that section 1621, Revised Statutes,

providing that "the Marine Corps shall at all times be

subject to the laws and regulations established for the

government of the Navy," applies to the matter of enlist-

ment, but the opinion in the Shugrue case above cited

fully answers that contention, wherein among other

things it is said: "As a matter of construction the latter

section was not intended to bear at all upon the subject

of voluntary enlistments."

But conceding for the time being that sections 1418,

1490, and 1420 govern the question of enlistment in the

Marine Corps, they have no application to the facts of

the present case.



There was no attempt or desire in this instance to en-

list boys; on the contrary, the United States said, "Wo

don't want boys; we want men."

The ofl'er or call, under Avhich appellee enlisted, con-

tains amonii' other lan^nao'e the following':

"UNITED kSTATES MARINE CORPS.

RECRUITING SERVICE.

Wanted.

For the United States Marine Corps able-bodied men of

good character.

Between the ages of 21 and 35 years.

Must be citizens of the United States, or persons who

have legally declared their intention to become citizens.

No minors or married men will be accepted."

As was said in the McLave Case (16 Fed. Cases, 8876,

page 237)

:

"In the present case the person enlisted was not en-

listed on the idea entertained by the officers enlisting

him that he was a minor, but on the understanding that

he was an adult. * * * His enlistment having been

unlawful, it was unlawful not only as against himself

but as against the rights of his father as his natural

guardian, and his father by virtue of such rights is au-

thorized to prosecute the writ for his discharge."
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The judgment and order of the United States Circuit

Court for the Ninth Circuit, Northern District of Cali-

fornia, should be affirmed.

Respectful 13^ Submitted,

T. J. CROWLEY,

Attorney for Appellee.


